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EXPLANATORY NOTES
INTRODUCTION

1. These Explanatory Notes have been prepared by the Scottish Government in order to
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and
have not been endorsed by the Parliament.

2. The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or a part of a section does not
seem to require any explanation or comment, none is given.

THE BILL - OVERVIEW

3. Execution in counterpart is the process whereby each of the parties to a document signs
(“executes”) a separate physical copy of it and all then exchange the resultant copies so that each
ends up with a set of each of the copies signed by the other parties. The aim is to create a legally
enforceable document rather than having to arrange for all parties to meet together for each to
sign the same document. The Bill provides a clear framework by which a document executed in
counterpart will be effective under Scots law. The Bill also creates a mechanism to enable
documents created on paper (referred to in the Bill as “traditional documents™) to be regarded as
delivered by electronic means for legal purposes such as concluding a contract. The Bill
implements the legislative recommendations in the Scottish Law Commission (SLC) report
Review of Contract Law — Report on Formation of Contract: Execution in Counterpart', which
was published in April 2013 (“the SLC Report”).

4. The Bill has 7 sections with the following key provisions:

e execution in counterpart is confirmed as an optional process for validly signing
(“executing’) documents;

e where execution in counterpart is used, the counterparts are treated as a single
document;

e parties may either deliver their counterpart to each other party to the transaction, or
nominate a person to take delivery of all counterparts but the Bill requires delivery in
some form to complete the effective execution of a document in counterpart;

e a copy of a document created on paper (whether or not executed in two or more
counterparts) may be delivered for legal purposes by electronic means such as email
or fax;

e delivery by electronic means of a document created on paper need not be constituted
by delivery of the whole document (including, where the document is a counterpart,
delivery of the whole counterpart): part of the document may be delivered, providing
this is sufficient on its own terms to show that it is part of the document and
comprises at a minimum the page on which the sender has subscribed the document.

! http://scotlawcom.gov.uk/index.php/download_file/view/1149/138/
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THE BILL - COMMENTARY ON SECTIONS
Execution of documents in counterpart

Section 1: Execution of documents in counterpart

5. As set out in Chapter 2 of the SLC Report, it is possible to argue that Scots law already
recognises the possibility of execution in counterpart. However the argument is dependent on
eighteenth-century sources, and is not widely accepted within the legal profession. Subsection
(1) therefore confirms the validity of executing documents in counterpart under Scots law.
However, execution in counterpart is an optional process and existing methods of signing multi-
party documents, such as gathering the parties together to sign a single version of the document,
remain valid. Subsection (2) sets out what is meant by “execution in counterpart”. It provides
that where a document is to be signed by more than one party, it will be validly executed in
counterpart under Scots law if one party subscribes (i.e. signs in the appropriate place) its own
copy (“counterpart”) of the document and the second party subscribes another counterpart (and
so on), provided that each counterpart is a duplicate which is otherwise interchangeable with the
others. Each counterpart may be signed in different locations and at different times though, in
practice, counterparts are likely to be signed close in time to one another.

6. Subsection (3) provides that, once executed, the counterparts are deemed to form a single
document. Subsection (4) provides that the single document may be made up of both or all the
counterparts but also may be made up of a collated version of one entire counterpart together
with the page or pages on which the other counterpart or counterparts have been subscribed.
This has advantages for registration purposes, as explained in Chapter 3 of the SLC Report. For
example, if there is a document to be executed by 5 parties, each of whom subscribe their own
counterpart in self-proving form (i.e. before a witness who also signs), then that document can be
registered in the Books of Council and Session as a collated version of one of the counterparts in
its entirety and the subscription pages of the other 4 counterparts. Such an approach makes both
registration and searching of the register more straightforward.

7. Subsection (5) specifies when a document executed in counterpart becomes effective. A
document executed in counterpart becomes effective upon delivery in accordance with the
delivery requirements under either subsection (6) or (7). Where the document is a traditional
document, delivery by electronic means under section 4 (see paragraph 19 below) is also an
option. “Delivery” is the term used in law to describe the step which the granter of a document
may be required to take before he or she becomes bound by the document’s terms. In the
common law this has usually been taken to mean when the granter transfers possession to the
grantee with the requisite intention that the document thereby becomes binding or enforceable.

8. Subsection (5) requires delivery of both or all of the counterparts without spelling out
what constitutes delivery. This is left to the existing law save insofar as modified by the Bill.
The only modification in that regard is in section 4, which makes it clear that, where a traditional
document is delivered by electronic means, this can be done by delivery of a part of the
document (including a counterpart) by fax, email, etc. provided it satisfies section 4(3).

9. Subsection (5)(b) is a reminder that any additional requirements under the current law
(whether under the common law or statute) which are needed for a particular class of document
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to become effective continue to apply. For example, the law requires that a document containing
a guarantee must be delivered to the beneficiary before it is effective. So, if two co-guarantors
execute the guarantee in counterpart, it does not take effect until each party delivers its
counterpart to the other and, in addition, the counterparts (or a single document made up of or
from the counterparts, as described above at paragraph 6) are also delivered to the beneficiary.

10. Subsection (6) imposes a requirement that a counterpart must be delivered to every other
party to the document whose signature is not on that counterpart. Section 2 of the Bill allows a
party to nominate a person to take delivery of one or more counterparts. Where that has
happened, subsection (7) requires the counterpart to be delivered to the nominee instead. In this
way, execution in counterpart is subject to the existing requirement of Scots law that a written
document must generally be delivered before it can become obligatory. That general
requirement is not altered in any way; rather, an additional class of writing (i.e. documents
executed in counterpart) is brought within its scope.

11. Subsections (8) and (9) make clear that parties may control the date and time at which
their counterpart is to be treated as delivered (i.e. will become legally effective) so that this could
be a later time than the point at which possession is transferred to the party or parties to whom it
must be delivered. Existing Scots law permits this for documents executed in another way and
that law remains unchanged. This is in keeping with the general policy in the Bill of allowing
parties the greatest amount of freedom to make their own arrangements as is consistent with the
minimum requirements of the law. Subsection (9) states that, where the sender of a counterpart
indicates that, when received, it is to be held as undelivered, then it is not to be treated as
delivered on receipt. Instead, the sender of the counterpart may specify at what future time the
counterpart is to be treated as delivered, or may specify that delivery will occur when some
specified condition has been fulfilled.

Section 2: Nomination of person to take delivery of counterparts

12.  This section makes provision for the scenario where parties wish to nominate a person to
administer the execution of their document. Such a scenario is most probable where a document
is to be signed by multiple parties (who would otherwise have to deliver a signed counterpart to
every other party) and has been negotiated with the input of legal advisers. In this scenario, it is
common for the legal adviser to one of the parties to act as administrator for the signing process.
That person will send out the agreed documentation and collect back the subscribed counterparts.
In order to remove any doubt as to the efficacy of such an arrangement, subsection (1) provides
that parties may nominate a person to take delivery of the counterparts (or certain of the
counterparts). Subsection (2) provides that that person may be a party to the document or an
agent (e.g. solicitor) acting on behalf of a party to the document but this is not a requirement.

13. Subsection (3) sets out the duties of a person who is nominated to take delivery of
counterparts. The nominee must hold and preserve what has been delivered, and must do so for
the benefit of the parties involved. Subsection (4) provides that this is subject to any alternative
arrangement made by parties. For example, parties might agree that the nominee is to advise
parties of the successful delivery of all required counterparts or to forward what has been
delivered to one of the parties. These provisions allow parties to make whatever arrangements
they consider most suitable and ensure that, in the absence of any agreement, the delivered
counterpart or counterparts will be held safely. If what is delivered contains a wet ink signature,
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then there is utility in the recipient (who may not be a party to the document) being obliged to
hold the counterpart pending further instruction, for example to collate the counterparts in order
to produce a single document for registration purposes. If what is delivered is an electronic copy
of a signed traditional document, for example in the form of a PDF file or a fax, then there may
also be utility in holding that pending further instruction; for example, because the time of its
delivery may determine the point at which the document becomes effective.

14.  Subsection (5) clarifies that a nominee’s failure to meet the obligations under subsection
(3) or (4) does not alter the effectiveness of a document’s execution. In other words the
document has its intended legal effect, even if the nominee’s non-compliance with the duty to
hold and preserve the counterparts makes it more difficult to prove such things as delivery.

Section 3: Use of counterparts: electronic documents

15. Section 3 provides that sections 1 and 2 apply to both traditional and electronic
documents. References to execution in section 1 therefore mean execution of a traditional
document or an electronic document. This means it is competent to execute an electronic
document (by means of an electronic signature) in counterpart and, if desired, to nominate a
person to take delivery of the counterparts. It also follows that it is competent for a document to
be signed in various counterparts some by electronic signature and some in wet ink. However,
given that Part 3 of the Requirements of Writing (Scotland) Act 1995 as inserted by section 97 of
the Land Registration etc. (Scotland) Act 2012, provides for execution of electronic documents
by electronic signature, it is unlikely that execution in counterpart will be used frequently for
transactions where the parties deal entirely in electronic documents as parties can simply apply
their electronic signature to the agreed electronic document wherever it is. Execution in
counterpart does not provide any advantage in this scenario. However, in applying sections 1
and 2 to electronic documents, section 3 covers the mixed situation noted above where some
parties execute their counterpart on paper and others apply an electronic signature to the
counterpart sent to them and return that to the nominee.

16. Subsection (2) provides that where the electronic document is one that requires to be in
writing under section 1(2) of the Requirements of Writing (Scotland) Act 1995 (writing required
for certain contracts, obligations, trusts, conveyances) the references to subscription of the
counterpart in section 1 mean that it must be subscribed according to the standards of
authentication for those documents set out in section 9B of the Requirements of Writing
(Scotland) Act 1995. Section 9B(2) sets out that the electronic signature must, amongst other
matters, meet prescribed requirements. The Electronic Documents (Scotland) Regulations 2014
(SSI2014/83) prescribe that it must be an advanced electronic signature.

17.  For electronic documents that do not require to be in writing it remains for parties to
determine what level of electronic signature should be sufficient to constitute subscription of the
counterpart.

18.  If parties nevertheless choose to authenticate an electronic document that does not require
to be in writing in accordance with section 9C of the Requirements of Writing (Scotland) Act
1995, they will get the benefit of the document having self-proving status. However, such a
standard of electronic signature is not necessary for the valid execution in counterpart of an
electronic document under section 1 of this Bill.
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Delivery of traditional documents by electronic means

Section 4. Delivery of traditional documents by electronic means

19.  Section 4 establishes a new mechanism to deliver a “traditional document” (i.e. one
created on paper), namely by sending a copy or a part of a copy by electronic means, for
example by email or fax. As already mentioned above, delivery is the term used to describe the
step which the granter of a document may be required to take in order to become bound by the
document’s terms. This section adds to the existing Scots law on delivery by establishing that a
traditional document may now be effectively delivered for legal purposes by sending a copy of it
or a part of a copy by electronic means. The present requirement for delivery as further
elaborated in section 1(5) and (6) for counterparts (see paragraph 7 above) continues to apply as
well. Parties who wish for registration or other purposes to assemble a collated version of a
document executed in counterpart may do so after delivery of copies of the counterparts (or part
of each counterpart) by electronic means, although the person carrying out the assembly will
have to gather in the pages actually signed by the parties in order to attach them to that version,
as the electronically transmitted copies will be insufficient for that purpose.

20. Subsection (1) provides that this section applies to all traditional documents that require
to be delivered for legal effect regardless of whether they are executed in counterpart or not.
This means, for example, that missives will be capable of delivery by fax or email. Separately to
this Bill, electronic documents are deliverable electronically under section 9F of the
Requirements of Writing (Scotland) Act 1995 under the Land Registration etc. (Scotland) Act
2012 (Commencement No. 2 and Transitional Provisions) Order 2014 (SS12014/41).

21. Subsection (2) provides that the requirement for delivery of a traditional document may
be satisfied by delivery by electronic means of a whole or part of a copy of the traditional
document. Subsection (3) further provides that, if only part of the document is delivered
electronically, there are two conditions which must be met: firstly, it must be clear from what is
delivered that it is part of the document which has been subscribed and, secondly, it must
contain, as a minimum, the page with the subscription. The SLC Report noted that best practice
would be to use PDFs to avoid any argument that different layout or pagination through different
word processing versions does not constitute a copy.

22. Subsection (4) permits parties to come to an arrangement between themselves both as to
the electronic means of delivery (for example, by fax or by PDF file attached to an email) and
also as to the format of the delivery, for example, whether the whole or just a part of the
document is to be delivered. By subsection (5), where no such arrangement has been made, or
where the arrangement is uncertain or impracticable at the time of delivery, then the means of
delivery and the question of what is to be delivered will be whatever is reasonable for the
recipient to receive, viewed objectively in all the circumstances. This provision is drafted from
the perspective of the party about to effect delivery so what matters is what is practicable at the
time of delivery, not what was practicable when an arrangement was made. An example might
be where it has been agreed that delivery will be by email but the recipient is left by supervening
events such as travel delay or computer system failure in a place with access to a fax but not
email. In this way, priority will be given to whatever arrangements parties reach amongst
themselves with the possibility of fall-back arrangements should the need arise. Subsection (6)
clarifies that the status of what the recipient receives following delivery by electronic means is
not the executed traditional document and so cannot, for example, be registered. For those
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purposes, it will remain the case that either a fully electronic document has to be sent and
received or a traditional document with wet ink signatures physically delivered.

23.  Subsection (7) provides that, once a person has sent a counterpart or copy document by
electronic means and therefore still retains the original traditional document, that person holds
the wet ink version in accordance with whatever arrangements parties have made. For example,
if the document is to be registered then it is likely that parties will agree that the version or
versions with wet ink signatures are to be ingathered for that purpose. In other cases, parties
may be content that the sender simply holds the wet ink version for a time and then disposes of it
if no call has been made for it. The Bill is not prescriptive about this; it is up to parties to decide
what is best for their needs.

24.  Subsection (8) modifies subsection (7) to take account of the situation where parties have
nominated a person under section 2 to take delivery of counterparts. In that case, subsection (7)
is to be read as if the “recipients” were those who made the nomination.

25.  Subsection (9) lists the methods of delivery which constitute delivery by “electronic
means”. Paragraphs (a) to (c) list specific methods of electronic transmission and paragraph (d)
provides for other cases, having the possibility of future technological developments in mind.

26.  The definition in subsection (10) of “traditional document” refers to a provision of the
Requirements of Writing (Scotland) Act 1995 which was inserted by paragraph 2 of schedule 3
to the Land Registration etc. (Scotland) Act 2012 on 11 May 2014: see Part 3 of the schedule to
the Land Registration etc. (Scotland) Act 2012 (Commencement No. 2 and Transitional
Provisions) Order 2014. This provision defines traditional documents as those “written on paper,
parchment or some similar tangible surface”.

General

Sections 5 to 7: Ancillary provision, commencement and short title

27. Section 5 provides that the Scottish Ministers may exercise various ancillary powers by
order to give full effect to the Bill.

28. Section 6 provides that sections 5 to 7 come into force the day after Royal Assent. The
Scottish Ministers may make a commencement order bringing the remaining provisions of the
Bill into force on a day they specify in the order. A commencement order may include
transitional, transitory or savings provisions. The changes to the law are not retrospective. The
Bill will not affect documents already executed or delivered before it comes into force. The
current law will continue to apply to those documents, and the argument that counterpart
execution was recognised from the eighteenth century on (see paragraph 5) will remain open for
consideration if ever necessary.

29. Section 7 provides the short title, which is the name by which the Bill if enacted may be
cited.
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FINANCIAL MEMORANDUM
INTRODUCTION

1. This Financial Memorandum relates to the Legal Writings (Counterparts and Delivery)
(Scotland) Bill (“the Bill”). It has been prepared by the Scottish Government to satisfy Rule
9.3.2 of the Scottish Parliament’s Standing Orders. It does not form part of the Bill and it has
not been endorsed by the Scottish Parliament. The Memorandum summarises the cost
implications of the Bill.

2. The Scottish Government has a track record of supporting sustainable economic growth
and business competitiveness. We want to ensure that Scotland is an attractive place for
business. The reforms contained in the Bill will promote business and economic growth and
modernise Scots law.

3. The purpose of the Bill is to provide a clear framework by which parties may “execute a
document in counterpart” under Scots law and to provide a mechanism to enable documents
created and signed on paper to be delivered for legal purposes by electronic means.

OVERVIEW OF THE BILL

4. The following sets out the main provisions in the Bill:

e execution in counterpart is confirmed as an optional process for validly signing
(“executing”) documents;

e where execution in counterpart is used, the counterparts are treated as a single
document;

e parties may either deliver their counterpart to each other party to the transaction, or
nominate a person to take delivery of all counterparts but the Bill requires delivery in
some form to complete the effective execution of a document in counterpart;

e a copy of a document created on paper (whether or not executed in two or more
counterparts) may be delivered for legal purposes by electronic means such as email
or fax;

e delivery by electronic means of a document created on paper need not be constituted
by delivery of the whole document (including, where the document is a counterpart,
delivery of the whole counterpart): part of the document may be delivered, providing
this is sufficient on its own terms to show that it is part of the document and
comprises at a minimum the page on which the sender has subscribed the document.

5. There are no financial or resource implications. The Bill would enable business to be
conducted more efficiently: executing a document in counterpart is likely to be cheaper and
quicker than existing practices, and delivering a signed document by electronic means will also
be quicker and cheaper than existing methods of delivery.
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COSTS ON THE SCOTTISH ADMINISTRATION

6. The proposals are not thought to have the potential to result in any costs to the Scottish
Administration other than those associated generally with the enactment of any new legislation,
for example, printing and publication and these are regarded as routine running costs rather than
being attributable to the Bill.

COSTS ON LOCAL AUTHORITIES

7. We do not anticipate any costs related to the proposals to be borne by local authorities.
The proposals update Scots law generally, and are not of particular relevance to any part of
Scotland or any local authorities. However, local authorities, as with all public sector bodies, will
be able to use the Bill provisions too and therefore may also benefit from the efficiencies and
minor savings generated.

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

8. No significant cost implications are anticipated to result from the commencement of the
Bill, other than the costs which will be borne by law firms in making their staff aware of the
changes to the law affected by the Bill. The usual costs of raising awareness may also be borne
by others operating in the legal profession, for example Registers of Scotland staff. However,
these types of cost result from any reform of the law. In the case of the Bill, we believe that
these costs would be very small and would be more than offset by the financial benefits and
furthered policy objectives which would be gained by bringing the Bill into force.

9. As an indication of the sorts of financial benefits which may be generated, we have set
out below some of the financial modelling carried out by the Scottish Law Commission as part
of the Business and Regulatory Impact Assessment process'.

Table One: Example transaction of a multi-party agreement, with 8 parties located in different
offices in different cities

Round Robin Signing Ceremony Execution in Counterpart

Postage/courier costs of £150 | Travel and accommodation costs | £0 postage costs if delivered
£264 to £1096 electronically
£41.30 if posted to a nominee

10.  To take the top-end estimated saving of £1096 per transaction this would translate to
£19,728 per annum for a mid-sized law firm involved in the completion of 18 deals. These
savings calculations do not include the costs attributable to expenses, subsistence, sundry travel,
administrative costs of organising a signing ceremony or the signing parties’ lost hours spent
travelling.

! http://www.scotlawcom. gov.uk/index.php/download_file/view/1153/329/
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11.  Where a client’s representative(s) travel to the signing ceremony, the savings would be
significantly higher as the representative(s) wages and expenses would also have to be met.

12.  The benefits of these savings would be keenly felt by smaller companies and sole traders
because the smaller the value of the transaction, the greater the costs of a signing ceremony will

be as a proportion of the overall profit of such a business.

10
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE
COMPETENCE

On 14 May 2014, the Cabinet Secretary for Finance, Employment and Sustainable Growth (John
Swinney MSP) made the following statement:

“In my view, the provisions of the Legal Writings (Counterparts and Delivery) (Scotland)
Bill would be within the legislative competence of the Scottish Parliament.”

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE

On 14 May 2014, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following
statement:

“In my view, the provisions of the Legal Writings (Counterparts and Delivery) (Scotland)
Bill would be within the legislative competence of the Scottish Parliament.”

11
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